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1. Purpose of Report
1.1 To apprise Members of the independent legal advice which has been provided by 

Mark Halliwell, Barrister at Law and the response from the Charity Commission

2. Recommendation
2.1 To note the independent legal opinion provided by Mark Halliwell.
2.2 To note the response received from the Charity Commission..
2.3 To approve officers exploring the appropriateness of requesting compensation from 

the Council in respect of Plots D and E.

3. Background

3.1 Members will recall that a report was submitted by the Director of Economy and 
Environment for the meeting of the Charitable Trustees Committee on 10th August 
2015 which described the various parcels of land which were included in the residue of 
the estate of the late Doctor Chadwick which transferred to the council under a 
conveyance dated 1956.  At its meeting, Members considered the recommendations 
made in the report and made the following decisions:

DECIDED – that: (1) the recommendations for each of the assets of the Dr 
Chadwick Trust, as set out in Appendix 1 of the submitted report, be approved 
subject to confirmation from the Charity Commission as to the authority of 
Trustees to dispose of such assets;
(2) the Head of Legal and Governance Reform be authorised to commission 
independent legal advice in relation to the respective ownerships of the plots 
outlined in Recommendations C, D and E in Appendix 1 of the submitted report 
at an estimated cost of £2,000-£2,500 and the Council be requested to bear these 
costs;
(3) the Head of Property Services be authorised to commission independent 
valuations of the plots outlined in Recommendations C, D, E and F in     



Appendix 1 to the submitted report at an approximate cost of £1,750.00 plus VAT 
and the Council be requested to bear  these costs;
(4)  the Director of Economy and Environment submit reports to the Pennines 
Township Committee and to Cabinet setting out the resolutions of the Trustees 
and, where appropriate and necessary, seeking the formal approval of the 
Council to the proposals.

3.2 Pursuant to the decision of Members, the Head of Legal and Governance Reform 
sought advice from the Charity Commission with regard to the disposal of the assets in 
the charity and received the following advice: 

“I would advise you that we have looked at the above charity’s governing document 
which is a Will dated 25 January 1926. I would advise you that there is nothing within 
this that specifically states that the charity should retain any properties it owns, it 
merely states that the Council should apply the charity’s funds in furtherance of its 
objects. 

Therefore the charity would not require the permission of the Charity Commission to 
dispose of any property as long as the trustees can follow the provisions contained in 
Sections 117 – 123 of the Charities Act 2011. For further details as to the provisions 
within the Act in respect of disposing of charity land and property, please see the link 
below to our guidance on the subject.”

3.3 The Head of Legal and Governance Reform also sought independent legal advice 
from Mr Mark Halliwell, barrister at law, with regard to the legal ownership of plots CD 
and E in Appendix 1 to the report to submitted to Committee on 10th August.  
Counsel’s opinion is appended to this report at Appendix 1 and Members will see that 
counsel provides clear advice in relation to plots C and D which are plots 23 and 24 in 
his advice note and an opinion with regard to plot E which is Plot 30 in his advice note.

  On 19th January 2016 the Members considered a report of the Head of Legal 
Governance and Reform which advised them of the of the response which had been 
received from the Charity Commission in relation to the application for an order 
removing the Doctor Chadwick’s Trust Fund from the register of charities   and made 
the following decision:  

DECIDED – that the Head of Legal Governance and Reform be authorised to 
seek clarification from the Charity Commission as to the Trust’s governing 
document and their grounds for refusal to remove the Doctor Chadwick’s Trust 
Fund from the register of charities.

3.4 The Head of Legal and Governance Reform duly sought clarification as requested and 
received the following response from the Charity Commission:
“I would confirm that the Commission’s opinion of whether or not the Trust was set up 
for exclusively charitable purposes was formed by the governing document, Will 
proved at the District Probate Registry on 25 January 1926.  It is the Will that sets out 
the terms of the Trust.
After looking at the charity’s last recorded income, I would advise that the trustees 
could apply for voluntary removal.  As the annual income is below £5000, there is no 
legal requirement for the charity to be registered.  If the trustees decide to proceed 
with voluntary removal, they will need to complete the following online form: 
https://www.gov.uk/remove-charity-register 

3.5 Members are invited to consider whether they want to instruct the Assistant Director 
Legal, Governance and Workforce to seek voluntary removal of the charity from the 
register of charities.

https://www.gov.uk/remove-charity-register


3.6 The legal advice received from counsel, that the Council is not considered to be the 
bona fide holder of the interest in possession of Plots C and E, has the following 
implications with regard to the implementation of the decisions of the Committee on 10 
August 2015:

• There are no implications for the bulk of the Trust’s land holdings, which can be 
disposed of on the open market without any known obstruction.

• Plot B – there are no known obstructions to the sale of this plot.
• Plot C – the use of the land as a bus terminus, with no rent receivable, is not a use 

compatible with the aims of the Trust. If the Council therefore wishes the land to stay in 
this use it should pay market rental or capital value to the Trust for a valid interest in 
the land, which has potential to realise residential development values. An 
independent valuation will be required.

• Plot E – the Council has retained the rent from this land in error and should return 6 
years back rent to the Trust. If the Council wishes to use the land for an alternative use 
it should seek to acquire it at market value from the Trust, for which an independent 
valuation will be required. The land has potential to realise residential development 
values.

3.7 In addition, the Council’s transfer of the freehold of Plot D to RBH, without 
compensation to the Trust, was undertaken in error. The Council should compensate 
the Trust for the loss of value and rental income.

3.8 The next steps are therefore as follows:

3.8.1 To request the Council to pay 6 years back rent in respect of Plot E and to collect 
future rents on the Trust’s behalf.

3.8.2 To consider the basis of compensation payable to the Trust in respect of Plot D.

4.      Alternatives considered
Not applicable

5. Financial Implications

It is not yet possible to fully determine the financial implications to the Trust of the next 
steps identified in paragraphs 3.8.1 to 3.8.2 until the independent valuation work is 
completed and any relevant decisions have been made.  Trustees will be notified of the 
financial implications once this information is available. 

Should the Trust agree to the sale of its land to RBC with the consent of the Charity 
Commission, it is possible that there will be stamp duty land tax payable to HMRC.

Any monies received as a result of the disposal of the Trust’s assets would need to go to 
the Trust and applied for the charitable purposes outlined in the governing document, 
namely the Will proved on 25th January 1926.

5.  Legal Implications

Following the decision of the First Tier Tribunal (Charity) in the case of the Residents of 
the London Borough of Dartford and the Charity Commission the Council was advised by 
the Charity Commission that the Charitable Trustees Committee should seek independent 



legal advice from an external adviser in the event of being asked to make a decision 
where there are competing public interests.

The Council has received advice from the Charity Commission with regard to the disposal 
of charitable assets as outlined in Paragraph 3.2 of this report. Provided the Council 
follows the requirements laid out in the Charities Act 2011 relating to the restrictions  on 
the disposal of land the Charitable Trustees are at liberty to dispose of the assets. 

7. Personnel Implications
 Not applicable

8. Corporate Priorities
Not applicable

9. Risk Assessment Implications 
Not applicable

10. Equalities Impacts
Not applicable
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